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I. INTRODUCTION
The fundamental concept of fairness is integral to every aspect of
the justice system. It is the basis upon which this system rests,
without which the routine functions of courts and grand juries
would fracture. But, what if violations of fair procedures are al-
ready happening? What if they occur regularly without anyone no-
ticing or fighting to change them? For Pennsylvania grand juries,
this is exactly the case.
Pennsylvania grand juries are equipped with a function most
state grand juries lack: the ability to issue reports criticizing people
without formally charging them with any crime.1 This power has
resulted in pseudo-trials conducted by the public. They neither see
the accused tried in court or found guilty of such a charge, but they
* Christopher Winkler is a 2020 J.D. candidate at Duquesne University School of Law.
He graduated from Saint Vincent College, magna cum laude, in 2017 with a B.A. in Crimi-
nology, Law & Society. The author would like to thank Dr. Bruce Antkowiak for his insights
and topic suggestion, Professor Jan Levine for his insights, and his family and friends for
their constant support.
1. See 42 PA. CONS. STAT. § 4552(a) (2015).
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publicly condemn the individual nonetheless.2 Pennsylvania's
grand juries have operated with this authority for too long. One
grand jury's most recent report, featuring vast accusations against
members of the Catholic Church,3 has caused the debate over an
accused person's right to reputation and due process to reach its
tipping point.
This article will focus on a Pennsylvania grand jury's 2018 inves-
tigation into the Catholic Church for sexual abuse of children over
several decades. It will first cover England's grand jury system,
describe how that system influenced grand jury law in the United
States, and discuss how the United States incorporated England's
Magna Charta into its Bill of Rights. This article will then highlight
our federal grand jury system and the important cases that have
interpreted the boundaries of the federal grand jury's powers.
Next, this article will inspect Pennsylvania's grand jury system.
It will examine the Pennsylvania Grand Jury Act, enacted in 1980,
and the basis for Pennsylvania's current grand jury system. A de-
tailed description of the tasks and powers of the state grand jury
based on statutory law will follow, including the difference between
a grand jury created to indict suspected criminals and one created
to investigate crimes and offer critical reports. Additionally, it will
compare Pennsylvania grand juries to those of other states and note
the significant grand jury investigations conducted in Pennsylvania
over the past several decades.
The focal point of this article involves Pennsylvania's grand jury
investigation into the Catholic Church in 2018. This background
portion will provide a detailed examination of the ongoing debate
over Pennsylvania's grand jury functions. It will also outline the
Pennsylvania Supreme Court decision that ultimately decided the
issue.
Finally, this article will conclude with a recommendation section
presenting an argument for adjusting the Pennsylvania grand jury
powers and the rights afforded to those accused of crimes in an in-
vestigative report. The argument will offer a compromise for both
sides and call for the state legislature to resolve the ongoing debate.
2. See Charles Thompson, Sexual Abuse Is the Story, but Grand Jury Process Is the Issue
Before Pa. Supreme Court, PENN LivE (July 23, 2018), https://www.pennlive.com/news/2018/
07/sexual abuse is the story but.html.
3. See id.
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II. BACKGROUND
A. England's Grand Jury System
United States grand jury law is derived from England's grand
jury process, which operated to provide a fair method for instituting
criminal actions against potential defendants.4 In England, a group
of jurors was selected from the body of the people and was not lim-
ited by procedural or evidentiary rules.5 Rather, the group was free
to act on the knowledge of its individual jurors, and it was free to
make presentments or indictments on the information it considered
appropriate.6 Ultimately, the English grand jury's purpose was to
institute fair criminal proceedings against those suspected of
crimes.7 For centuries, it acted as both an accuser of suspected
criminals and a protector of arbitrary and oppressive governmental
action.8 Eventually, England's grand jury gained independence,
breaking free from the Crown's control because of its growing pop-
ularity.9
England's broad charter of public right and law, known as the
Magna Charta, 10 was heavily incorporated into our Bills of Rights.1
Its provisions helped establish limitations upon each power of the
United States government.12 Accordingly, our principles of liberty
and justice have evolved from those originating in England due to
a more comprehensive interpretation.13 Unlike in England, where
they were utilized only to guard against executive usurpation and
tyranny, these provisions "have become bulwarks also against arbi-
trary legislation; ... they must be held to guarantee not particular
forms of procedure, but the very substance of individual rights to
life, liberty, and property." 14
Included within these provisions is the grand jury system, which
in both the United States and England has "convened as a body of
laymen, free from technical rules, acting in secret, pledged to indict
no one because of prejudice and to free no one because of special




8. United States v. Calandra, 414 U.S. 338, 342-43 (1974).
9. Costello, 350 U.S. at 362.
10. See Hurtado v. California, 110 U.S. 516, 531 (1884).
11. Id. at 531-32.




favor."15 The founders believed that the grand jury was essential to
basic liberties and, therefore, used the English system to shape the
Fifth Amendment to our Constitution.1 The grand jury's historic
functions continue to impact our judicial system today through
probable cause determinations and protection against baseless
prosecutions. 17
B. The Federal Grand Jury System
The federal grand jury system is rooted in the Fifth Amendment
to the United States Constitution.18 The Fifth Amendment states
that "[n]o person shall be held to answer for a capital, or otherwise
infamous crime, unless on a presentment or indictment of a Grand
Jury."19 Federal grand juries have always enjoyed freedom to in-
vestigate various violations of criminal law without judicial over-
sight.20 Grand jury members deliberate in secret and may freely
compel evidence or testimony they consider appropriate.21 Addi-
tionally, the grand jury is not hindered by procedural and eviden-
tiary rules:
[i]t is a grand inquest, a body with powers of investigation and
inquisition, the scope of whose inquiries is not to be limited
narrowly by questions of propriety or forecasts of the probable
result of the investigation, or by doubts whether any particular
individual will be found properly subject to an accusation of
crime .22
These proceedings feature ex parte investigations to determine
whether a crime has been committed and whether prosecutors
should initiate criminal charges against a suspect, rather than ad-
versary hearings to determine guilt or innocence.23 With a broad
investigative power,24 the grand jury plays "a fundamental govern-
mental role of securing the safety of the person and property of the
15. Costello v. United States, 350 U.S. 359, 362 (1956).
16. See United States v. Calandra, 414 U.S. 338, 343 (1974) (citing Costello, 350 U.S. at
361-62).
17. Id. (citing Branzburg v. Hayes, 408 U.S. 665, 686-87 (1972)).
18. See U.S. CONST. amend. V.
19. Id.
20. Calandra, 414 U.S. at 343.
21. Id.
22. Id. (quoting Blair v. United States, 250 U.S. 273, 282 (1919)).
23. Id. at 343-44.
24. See id. at 344.
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citizen .... 25 Further, society's best interest is served by an exten-
sive grand jury investigation2 triggered by tips, rumors, prosecuto-
rial evidence, or general knowledge of the grand jurors.27 An indict-
ment by a grand jury is presumed valid on its face and is never
tainted by the way in which the jurors obtained evidence.
28
Beyond its power to act outside normal evidentiary standards,
federal grand juries may also compel persons to appear and testify
before them.29 While one's testimony may be unduly burdensome
or even embarrassing,30 the grand jury may nevertheless require
the individual's appearance and testimony because "the duty to tes-
tify has been regarded as 'so necessary to the administration of jus-
tice' that the witness' personal interest in privacy must yield to the
public's overriding interest in full disclosure."31 Moreover, a wit-
ness appearing and testifying before a grand jury may not interfere
with the investigation, urge objections, or challenge the authority
of the grand jury.
32
Despite the grand jury's extensive powers, it does not act with
unlimited authority. While it may utilize otherwise inadmissible
evidence, it may not violate a valid privilege, such as the constitu-
tional guarantees of privilege under the Fifth Amendment.33 Ac-
cordingly, grand juries will often grant a witness the privilege
against self-incrimination to speak about otherwise privileged mat-
ters without concern of prosecution.34 Furthermore, the grand jury
may not violate one's privacy interest protected by the Fourth
Amendment.35 The court may remove a grand jury's vast subpoena
power if the subpoena is "'far too sweeping in its terms to be re-
garded as reasonable' under the Fourth Amendment."3
The federal grand jury's current system was shaped over decades
through crucial legal decisions. One such decision was Hurtado v.
California.37 In Hurtado, the defendant challenged the constitu-
tionality of his prosecution, which resulted from neither the filing
of an indictment nor a presentment by a grand jury.38 He claimed
25. Id. (quoting Branzburg v. Hayes, 408 U.S. 665, 700 (1972)).
26. See Wood v. Georgia, 370 U.S. 375, 392 (1962).
27. Calandra, 414 U.S. at 344 (citing Costello v. United States, 350 U.S. 359, 362 (1956)).
28. Id. at 344-45.
29. Id. at 345.
30. Id.
31. Id. (quoting Blair v. United States, 250 U.S. 273, 281 (1919)).
32. Id.
33. Id. at 346.
34. See id.
35. Id.
36. Id. (quoting Hale v. Henkel, 201 U.S. 43, 76 (1906)).
37. l10U.S. 516 (1884).
38. Id. at 519-20.
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that "due process of law" was equivalent to "law of the land," refer-
enced in Chapter 29 of the Magna Charta.39 This Chapter referred
to "the very institutions which ... have been tried by experience
and found fit and necessary for the preservation of those principles,
and . . . crossed the Atlantic with the colonists and were trans-
planted and established in the fundamental laws of the State."
40
The defendant claimed the grand jury was one such institution pro-
tected by the "law of the land," which required an indictment or
presentment for a felony charge against the accused to fulfill due
process of law.
41
The Hurtado Court examined numerous passages by Lord Coke
that analyzed the Magna Charta's requirements of "due process of
law,"42 which stated that the Magna Charta required the "indict-
ment of good and lawfull [sic] men" before any man be taken or im-
prisoned in accordance with the law of the land.43 Moreover, a pre-
sentment before justices was required for lawful due process.
44
However, the Court believed that Lord Coke's statements were
given too much weight, because if a grand jury indictment or pre-
sentment is necessary in all cases of imprisonment for a crime, "it
applies not only to felonies but to misdemeanors and petty offenses,
and the conclusion would be inevitable that informations as a sub-
stitute for indictments would be illegal in all cases."45 An analysis
of the true meaning of "due process of law" then followed.43
The Court supported a statement from Justice Johnson, who said
that the Magna Charta's words "were intended to secure the indi-
vidual from the arbitrary exercise of the powers of government, un-
restrained by the established principles of private right and distrib-
utive justice."47 Accordingly, a process of law sanctioned and settled
both in England and America was understood as due process of
law.48 However, this did not mean that nothing else could qualify
as due process of law.49 Nothing within the Magna Charta limited
what qualified as ideas and systems of due process.50 Instead, "it
39. Id. at 521.
40. Id.
41. Id.
42. Id. at 522-24.
43. Id. at 524.
44. Id.
45. Id.
46. Id. at 527.
47. Id. (quoting Bank of Columbia v. Okely, 17 U.S. 235, 244 (1819)).
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was the characteristic principle of the common law to draw its in-
spiration from every fountain of justice."51 The Court finally con-
cluded that "any legal proceeding enforced by public authority,
whether sanctioned by age and custom, or newly devised in the dis-
cretion of the legislative power, in furtherance of the general public
good, which regards and preserves these principles of liberty and
justice, must be held to be due process of law."52 Informations as
substitutes for indictments or presentments, therefore, qualified as
due process of law.53
In United States v. Calandra, a grand jury convened to investi-
gate loansharking activities consistent with the evidence discovered
during the search of the defendant's place of business.54 The grand
jury subpoenaed the defendant, Calandra, for questioning, who ap-
peared before the grand jury but refused to testify and instead
moved to suppress the evidence obtained from the search.55 The
United States District Court for the Northern District of Ohio sup-
pressed the evidence, finding that the search warrant was issued
without probable cause and that the defendant did not have to an-
swer any of the grand jury's questions based on the suppression of
that evidence.5 After the United States Court of Appeals for the
Sixth Circuit affirmed, the government appealed to the United
States Supreme Court.57
Originally, the Fourth Amendment limited the grand jury's
power to compel a witness to answer questions based on unlawfully
obtained evidence.58 The United States Supreme Court, however,
decided that the Sixth Circuit's decision would impede the grand
jury's function, as the grand jury is not an adjudicator of guilt or
innocence.59 According to the Court, "[p]ermitting witnesses to in-
voke the exclusionary rule before a grand jury would precipitate ad-
judication of issues hitherto reserved for the trial on the merits and
would delay and disrupt grand jury proceedings."6 30 Countless pre-
liminary trials would therefore result, and "[a]ny holding that
would saddle a grand jury with minitrials and preliminary show-
ings would assuredly impede its investigation and frustrate the
51. Id. at 531.
52. Id. at 537.
53. Id. at 538.
54. 414 U.S. 338, 341 (1974).
55. Id.
56. Id. at 341-42.
57. Id. at 342.
58. Id. at 347.




public's interest in the fair and expeditious administration of the
criminal laws."6 31 Accordingly, grand jury questioning based on the
evidence it has obtained features no governmental invasion of pri-
vacy, but instead is consistent with the questioning in all grand jury
proceedings.2 Therefore, the Court concluded that questions based
on illegally obtained evidence do not spark a new Fourth Amend-
ment violation and that damage from the exclusionary rule's exten-
sion to grand jury proceedings would outweigh the rule's deterrent
effect.
3
Finally, another crucial case in cementing the modern grand jury
system was Costello v. United States.4 The issue Costello ad-
dressed was whether it was lawful to prosecute and convict a de-
fendant when only hearsay evidence was presented to the grand
jury which indicted him. 5 The United States Supreme Court
stated, "[i]f indictments were to be held open to challenge on the
ground that there was inadequate or incompetent evidence before
the grand jury, the resulting delay would be great indeed." The
Fifth Amendment only requires that an indictment returned by a
legally constituted and unbiased grand jury be valid on its face to
proceed to a trial on the charge.7 While defendants are entitled to
evidentiary rules during a trial to reach a fair verdict, no rule per-
mitting unnecessary delay in the grand jury proceeding exists. 8
Therefore, a grand jury may indict someone based solely on hearsay
evidence.39
C. Pennsylvania's Grand Jury System
Pennsylvania enacted its current grand jury law, known as the
"Investigating Grand Jury Act,"70 in 1980.71 Under the Act, an at-
torney representing the Commonwealth may summon a county in-
vestigating grand jury if the attorney believes the grand jury's in-
vestigatory resources are necessary due to the existence of criminal
61. Id. at 350 (quoting United States v. Dionisio, 410 U.S. 1, 17 (1973)).
62. Id. at 354.
63. Id.
64. 350 U.S. 359 (1956).
65. Id. at 359.
66. Id. at 363.
67. Id.
68. Id. at 364.
69. Id.
70. 42 PA. CONS. STAT. §§ 4541-4553 (2015).
71. See Angela Couloumbis & Liz Navratil, Clergy Abuse Case Reflects Simmering Scru-
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activity within that specific county.72 Additionally, if the presiding
judge of the court of common pleas determines that a grand jury's
investigative powers are necessary, the judge may empanel a grand
jury without the Commonwealth's permission.73 If, however, the
county's district attorney and Pennsylvania's Attorney General
both determine that a grand jury is unnecessary, then they may
stay the judge's action of summoning one.74 Furthermore, the At-
torney General may apply to the Pennsylvania Supreme Court for
a multicounty investigating grand jury if he believes it is necessary
because of criminal activity within more than one county of the
Commonwealth, and that an adequate investigation by a grand jury
limited to one county is impossible.75
The Act specifies that each investigating grand jury shall initially
contain twenty-three members selected from the public, with a min-
imum of seven and a maximum of fifteen alternatives.7 While fif-
teen members are required to conduct business for the grand jury,
a majority of the full grand jury is required to adopt a report or issue
a presentment.77 Each investigating grand jury is required to serve
eighteen months,78 with the exception that the grand jury may re-
quest an extension of six months by majority vote because it has not
yet completed its duties,79 or that the court may discharge the grand
jury early because it has not fulfilled its investigatory obligations.80
The grand jury derives power from its ability to investigate crim-
inal offenses alleged to have been committed within one or multiple
counties of the Commonwealth.81 To properly investigate crimes,
the investigating grand jury possesses the power to subpoena, the
power to initiate civil and criminal contempt proceedings, and all
other powers exercised by the grand juries throughout the Com-
monwealth.82 One primary power of the investigating grand jury is
its ability to issue a presentment against an individual suspected of
committing criminal acts within the Commonwealth.83 When it be-
lieves that a presentment is necessary, it instructs an attorney for
the Commonwealth to prepare one that shall be voted on by the
72. 42 PA. CONS. STAT. § 4543(b).
73. Id. § 4543(c).
74. Id.
75. Id. § 4544(a).
76. Id. § 4545(a).
77. Id. § 4545(b).
78. Id. § 4546(a).
79. Id. § 4546(b).
80. Id. § 4546(c).
81. Id. § 4548(a).
82. Id.
83. Id. § 4548(b).
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grand jury.84 With a majority vote of approval by the grand jury's
members, the presentment is then issued to the supervising judge.85
If the supervising judge accepts the presentment, an attorney for
the Commonwealth may then file a complaint against the defend-
ant.86 Despite its extensive power to issue presentments, the grand
jury has no power to indict suspected criminals.
87
While grand juries in Pennsylvania often exercise their powers to
issue presentments, they also frequently utilize a unique power
among state grand juries: their power to issue reports.88 An inves-
tigating grand jury report is defined as "[a] report submitted by the
investigating grand jury to the supervising judge regarding condi-
tions relating to organized crime or public corruption or both; or
proposing recommendations for legislative, executive, or adminis-
trative action in the public interest based upon stated findings."
89
The broad abilities of Pennsylvania grand juries to issue reports
contrast the limited nature of federal grand jury reports, which
must relate only to organized criminal activity.90
The investigating grand jury can submit an investigatory report
to its supervisory judge at any time during its term with a majority
vote.91 After examining the report, the judge may file it as public
record only if the report is based on facts obtained during the grand
jury's investigation and if those facts are supported by a preponder-
ance of the evidence.92 Moreover, the supervising judge may, in his
or her discretion, allow individuals to submit written responses to
the allegations within the report if the judge finds that the report
criticizes those individuals without indicting them.93 The judge
may then attach those responses to the actual report before the re-
port is released to the public. 94 Unlike Pennsylvania's grand jury
system, however, the federal grand jury process affords an individ-
ual named within the report a reasonable opportunity to testify and
84. Id. § 4551(a).
85. Id.
86. Id. § 4551(e).
87. Id. § 4548(c).
88. See id. § 4552.
89. Id. § 4542.
90. See Christopher Carusone, Grand Jury Reports, the Right to Due Process and a Cor-
poration's Reputation, LEGAL INTELLIGENCER (July 24, 2018, 1:31 PM), https://www.law.com/
thelegalintelligencer/20 18/07/24/grand-j ury-reports-the-right-to-due-process-and-a-corpora-
tion's-reputation/.
91. 42 PA. CONS. STAT. § 4552(a).
92. Id. § 4552(b).
93. Id. § 4552(e).
94. Id.
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present witnesses on that person's behalf before the report is re-
leased.95 Pennsylvania offers no similar opportunity, and individu-
als named within reports have little chance to rebut the accusa-
tions.9
6
Pennsylvania courts have interpreted the Investigating Grand
Jury Act throughout numerous cases post-enactment. In In re In-
vestigating Grand Jury, the petitioner was subpoenaed and granted
immunity to testify before an investigating grand jury but refused
to do so.97 The grand jury's supervising judge then issued an order
of civil contempt against the petitioner.98 The petitioner's challenge
of the order asserted that, under 42 Pa. Cons. Stat. § 4548(a) of the
Investigating Grand Jury Act, the grand jurors are the only ones
with the authority to initiate contempt proceedings.99 In rejecting
this argument, the Pennsylvania Supreme Court noted that noth-
ing within the statute grants exclusive authority to the grand jury
or removes powers from the court.100 42 Pa. Cons. Stat. § 4548(a)
allows an investigating grand jury "to request the court to exercise
its contempt power," but it does not transfer that power to the jurors
themselves. 101
In Robert Hawthorne, Inc. v. County Investigating Grand Jury,
the supervising judge held the defendant, Hawthorne, in civil con-
tempt for refusing to obey a subpoena.10 2 He raised numerous ar-
guments on appeal, the first alleging that the grand jury's investi-
gation was illegal due to its lack of trustworthy information that
crimes were being committed.10 3 Despite the Pennsylvania Su-
preme Court's recognition that credible evidence from trustworthy
sources was previously an essential element of investigations, 104 the
Investigating Grand Jury Act now only requires that the Common-
wealth submit a notice to the supervising judge alleging that the
grand jury's resources are required for an investigation.105
Hawthorne also challenged the Act by alleging that it violated the
probable cause requirements for seizures under the Fourth Amend-
ment of the United States Constitution and Article 1, Section 8 of
95. Carusone, supra note 90.
96. Thompson, supra note 2.
97. 433 A.2d 5, 5-6 (Pa. 1981).
98. Id. at 6.
99. Id.
100. Id. at 6-7.
101. Id. at 7 (emphasis added).
102. 412 A.2d 556, 558 (Pa. 1980).
103. Id.
104. Id. at 559 (citing Commonwealth ex rel. Camelot Detective Agency v. Specter, 303




the Pennsylvania Constitution.10 However, the Pennsylvania Su-
preme Court recognized no federal or Pennsylvania probable cause
standard for subpoena-related issues.10 7 Moreover, the court re-
jected Hawthorne's assertion that he was denied due process after
it examined federal law standards for conducting grand jury inves-
tigations and determined that the Fourteenth Amendment "does
not require the states to go beyond federal standards."
10 8
Finally, Hawthorne challenged the subpoena itself.1 09 The court
noted that a supervising judge must follow the Schofield proce-
dure 0 before issuing a subpoena, which requires the Government:
to make some preliminary showing by affidavit that each item
is at least relevant to an investigation being conducted by the
grand jury and properly within its jurisdiction, and is not
sought primarily for another purpose. . . . [sic] [U]nless ex-
traordinary circumstances appear, the nature of which we can-
not anticipate, the Government's supporting affidavit should
be disclosed to the witness in the enforcement proceeding ....
If after such disclosure the witness makes application ... for
additional discovery in the enforcement proceeding the court
must in deciding that request weigh the quite limited scope of
an inquiry into abuse of the subpoena process, and the poten-
tial for delay, against any need for additional information
which might cast doubt upon the accuracy of the Government's
representations.11
The court adopted this procedure for Pennsylvania grand jury
subpoena issues,112 and determined that the supervising judge in
this case followed every step necessary.
113
The nature of Pennsylvania's grand jury system is unique com-
pared to other state grand juries. New York, for example, guaran-
tees anyone named in a grand jury's investigative report the chance
106. Id.
107. Id.
108. Id. at 560.
109. Id.
110. See In re Grand Jury Proceedings, 486 F.2d 85, 93 (3d Cir. 1973) (reversing a district
court's action of holding a woman in contempt for refusing to submit handwriting exemplars
and to allow her photograph and fingerprints to be taken). Judge Spaeth first implemented
the Schofield procedure as a requirement under state law in 1976. See Salvitti Appeal, 357
A.2d 622, 625 (Pa. Super. Ct. 1976) (finding "no reason why an investigating grand jury
should be supervised less strictly if it is a state grand jury rather than a federal one").
111. Robert Hawthorne, Inc., 412 A.2d at 560-61 (quoting In re Grand Jury Proceedings,
486 F.2d at 93).
112. Id. at 561.
113. Id. at 562.
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to personally appear before that grand jury to provide his or her
own side of the story.11 4 Reports that result in policy recommenda-
tions or proposed legislative changes are not supposed to be critical
of any one, specific person. 115 Furthermore, if the supervising judge
determines that a grand jury's report is not supported by the pre-
ponderance of the evidence, the judge has the authority to either
seal the record or direct the grand jury to take additional testi-
mony.11
6
Nearly thirty years ago, Alaska faced problems similar to those
currently ongoing in Pennsylvania regarding the grand jury's oper-
ations.117 Alaska resolved the issue by establishing a process that
allowed people to challenge their inclusions in a grand jury report
before the report was released publicly.118 Today, an Alaskan grand
jury must remain in session until its supervising judge reviews the
report and determines whether the report will hinder an individ-
ual's constitutional rights.119 If the judge's findings confirm that
the individual's rights will be violated, the judge must return the
report to the grand jury for further proceedings.120 Gathering evi-
dence in secret and building criminal cases from that evidence is
common for grand juries throughout the country, but it is very un-
common to release the reports that identify and criticize people
without actually charging them with crimes.121 At least eighteen
other states prohibit their grand juries from naming individuals in
a report unless formal charges are brought against the accused. 122
Before Pennsylvania's grand jury began its investigation into the
Catholic Church in 2018, it had conducted numerous other notable
investigations over the past several decades.123 Philadelphia Dis-
trict Attorney Lynne Abraham was the first to use the grand jury
system to investigate clergy sex abuse in 2005.124 A city grand jury
in Philadelphia revealed, in a 424-page report, 125 that at least sixty-
three priests sexually abused hundreds of minors over several dec-
ades.12 The report identified these individuals and offered harsh
114. Thompson, supra note 2.
115. Id.
116. In re Fortieth Statewide Investigating Grand Jury, 197 A.3d 712, 718 (Pa. 2018).
117. Couloumbis & Navratil, supra note 71.
118. Id.
119. In re Fortieth, 197 A.3d at 718.
120. Id.
121. See Couloumbis & Navratil, supra note 71.
122. In re Fortieth, 197 A.3d at 718.
123. See generally Couloumbis & Navratil, supra note 71.
124. Id.
125. Id.
126. Maria Panaritis, A Huge Clergy Abuse Probe Is About to Go Public. Could Pa. 's At-
torney General Be on the Verge of Slaying Goliath?, PHILA. INQUIRER (Aug. 2, 2018, 5:57 PM),
2 2020 313
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criticism of the Archdiocese of Philadelphia leaders for ignoring or
concealing the problem.127 No prosecutions ensued, however, be-
cause the statute of limitations had already passed.128 A Philadel-
phia grand jury released another report in 2011 exposing numerous
priests of sexual abuse.129 In addition to removing those priests
from priesthood, the report resulted in the imprisonment of Mon-
signor William Lynn, the highest ranking Catholic Church official
in the United States convicted for sexually abusing children.130
Moreover, in 2016, a grand jury reported on the sexual abuse of
hundreds of children at the hands of over fifty priests and religious
leaders in the Altoona-Johnstown Diocese.131 Once again, the stat-
ute of limitations prevented the filing of any formal charges against
the priests. 
132
D. Pennsylvania Grand Jury's Investigation into the Catholic
Church
The focal point of this article is the most recent grand jury inves-
tigation into the reported sexual abuse of children by priests within
the Pennsylvania Catholic Dioceses. For over eighteen months, a
Pennsylvania grand jury investigated six Pennsylvania Catholic
Dioceses: Harrisburg, Pittsburgh, Allentown, Scranton, Erie, and
Greensburg.133 The investigation, which ended in April 2018,134
identified more than 1,000 child victims and at least 300 clergy
members suspected of sexual abuse.135
This grand jury exercised its investigatory ability because nu-
merous Pennsylvania dioceses have hidden or concealed reports of
https://www.inquirer.com/philly/columnists/maria-panaritis/pennsylvania-grandjury-re-
port-clergy- abuse-catholic-church-attorney-general-j osh -shapiro-maria-panaritis-
20180801.html.
127. Couloumbis & Navratil, supra note 71.
128. Panaritis, supra note 126.
129. Ivey DeJesus, Grand Jury Investigation into Six Dioceses, Including Harrisburg,
Nears Completion; Findings to Be Worse than Other Reports, PENN LIVE (Apr. 4, 2018),
https://www.pennlive.com/news/2018/04/grand-jury-investigation-into.html.
130. Id.
131. Panaritis, supra note 126.
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child sexual abuse over many years, while the statutes of limita-
tions for those crimes expired.13 One Pennsylvania grand jury
function is to recommend ways to better address issues that arise
during an investigation.137 Here, the grand jury's concern was that
many of the victims of these crimes were too old and could not bring
claims against the church or clergy members because of the statute
of limitations.138 Because most of the allegations were too old to
permit criminal charges,139 the grand jury's purpose in investigat-
ing these alleged sexual assaults was to recommend statute of lim-
itations changes to Pennsylvania lawmakers.140
During the course of its investigation, the grand jury examined
internal church documents previously concealed by the church, re-
viewed written or in-person testimony of bishops from all six dio-
ceses, and spoke with victims of the alleged abuse.141 The grand
jury's final report was nearly 900 pages,142 and stated that 301
"predator priests" sexually abused over 1,000 children over seven
decades.143 The primary legal issue of the report arose, however,
when clergy members named within it challenged the fairness of
such a report.
144
Clergy members named within the report, but not charged with
any crime, stated that they had no fair opportunity to rebut the al-
legations against them.145 Their lawyers have argued that, because
Pennsylvania law protects citizens' reputations, releasing the re-
port to the public would result in those reputations being destroyed
without any finding of guilt within a courtroom.14 Article I of the
136. Fox43 Newsroom, Grand Jury: Recommendation for Legal Changes in Response to
Child Sex Abuse Investigation, FOx 43 (Aug. 14, 2018, 2:53 PM), https://fox43.com/2018/08/
14/grand-jury-recommendations-for-legal-change s-in-response-to-child-sex-abuse-investiga-
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NAT'L CATH. REG. (Aug. 9, 2018), https://www.ncregister.com/daily-news/former-pennsylva-
nia-chief-justice-backs-delay-of-grand-jury-report.
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POCONO REC. (July 7, 2018, 8:16 PM), https://www.poconorecord.com/news/20180707/chal-
lenging-grand-jury-rare-but-might-make-sense.
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Pennsylvania Constitution protects an individual's right to reputa-
tion,147 and many individuals named within the report have ob-
jected to being included in its public release because they have nei-
ther been able to respond to the allegations nor been afforded ap-
propriate due process rights.148 The grand jury system in Pennsyl-
vania allows those named within reports to send to the grand jury
written responses to the report's allegations before it is released,
but those named cannot appear in person, directly answer ques-
tions, or question other witnesses.149 Defense lawyers have repeat-
edly argued for an opportunity to disprove the accusations against
their clients before the report is released by appearing before the
grand jury because a written response, they claim, is not sufficient
to protect reputational rights.
150
Conversely, those in favor of releasing the full report to the public
argue on behalf of the victims. 151 According to Josh Shapiro, Penn-
sylvania's Attorney General, "[e]very redaction represents a si-
lenced victim." 152 The grand jurors have argued that the Catholic
Church knew of the abuse and had its chance to investigate the is-
sue at the time the allegations were made, but it chose not to.
153
Shapiro has even stated that evidence shows the Vatican knew of
the sexual abuse cover-up in Pennsylvania and did nothing about
it.154 Victims of sexual abuse have, themselves, stated that releas-
ing the report would constitute a crucial step in their healing pro-
cess.155 Many have noted that their voices can only be heard
through courtroom proceedings or through grand jury investiga-
tions, and the church's efforts to outrun the statute of limitations
have eliminated courtroom proceedings as an option.15 Further-
more, advocates of releasing the full report have asserted that
grand jury reports are too important for acknowledging state policy
issues or institutional behavior problems to alter their format. 157
Also, hearing victims' stories could help shed light on why this
147. PA. CONST. art. I, § 1.
148. Condon, supra note 137.
149. See id.
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crime occurs within the church and could push Pennsylvania law-
makers to change the statute of limitations on child sexual abuse
laws in the state.
158
The Pennsylvania Supreme Court weighed the arguments of both
sides when it decided In re Fortieth Statewide Investigating Grand
Jury, written by Chief Justice Saylor.159 After the grand jury's su-
pervising judge opined that the report's findings were supported by
a preponderance of the evidence and accepted the report,1 0 dozens
of clergy members and others named within it challenged its con-
stitutionality.1 1 According to the court, "[m]ost of the petitioners
alleged that they are named or identified in Report 1 in a way that
unconstitutionally infringes on their right to reputation." 16 2 Fur-
ther, the petitioners asserted that they were denied due process by
not receiving an opportunity to appear before the grand jury or the
supervising judge to rebut the claims.1
3
After determining that neither the Constitution nor the laws of
Pennsylvania permit the redaction of a grand jury report, the su-
pervising judge held that the petitioners had received appropriate
due process under the law.1 4 A crucial reasoning behind the super-
vising judge's decision was that investigating grand juries issue re-
ports as investigative-not adjudicative-bodies.16 5 Therefore, lim-
ited due process protections are afforded to defendants through the
government's investigatory functions.166 Furthermore, the super-
vising judge suggested that "any greater procedural protections
would be unduly disruptive" of the grand jury's investigative pur-
pose.1 7 Accordingly, the supervising judge declined to offer any
remedy to the petitioners because doing so would "effectively bring
the grand jury process to a halt turning each investigation into a
full adjudication."168
The Pennsylvania Supreme Court, however, granted the petition-
ers' request and ordered the grand jury to redact specific names of
clergy members from the report before its public release.169 The
158. See id.
159. 190 A.3d 560 (Pa. 2018) [hereinafter Grand Jury I].
160. Id. at 564.
161. Id. at 565.
162. Id. (citing PA. CONST. art. I, § 1).
163. Id.
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165. Id. at 566.
166. Id.
167. Id. at 567.
168. Id. (quoting In re 40th Statewide Investigating Grand Jury, No. 571 M.D. 2016, slip
op. at 6-7 (Pa. C.P. Allegheny June 5, 2018)).
169. Id. at 578.
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court disagreed with the Commonwealth's position that the report's
impact on reputations would not be substantial, noting that the pro-
tection of one's reputation is "a fundamental constitutional entitle-
ment."170 It also recognized the considerable risk that the report
would be seen as "carrying the weight of governmental and judicial
authority," leading citizens to believe the report's findings and con-
demn those named as guilty without an actual trial.171 According
to the court, the grand jury blurs the lines between an investigation
and an adjudication when it submits condemnatory findings within
a report.172 Finally, the court held that the option to submit a writ-
ten response to the grand jury was not sufficiently effective for re-
butting a 900-page report that named over 300 sexual abusers, and
did not afford sufficient due process rights to those accused.173
Despite ruling that a redacted report was sufficient for the imme-
diate future, the justices were divided on the necessary remedial
measures to permanently satisfy due process for the accused.174
Therefore, the justices scheduled an oral argument in September
2018 to determine how the final report should be released.175 Until
then, the Pennsylvania Supreme Court held that the redacted ver-
sion of the grand jury's report must be released to the public no later
than 2:00 p.m. on August 14, 2018.173
On September 26, 2018, the Pennsylvania Supreme Court heard
oral arguments concerning why the full grand jury report should or
should not be released.177 Once again, counsel for the clergy mem-
bers espoused the position that the report violated their reputa-
tional and due process rights because they were not afforded the
opportunity to confront their accusers.178 Additionally, these law-
yers argued that proposed legislation to amend the statute of limi-
tations for sexual abuse victims had recently been approved by the
Pennsylvania House of Representatives. 179 This amendment would
open a two-year window for older sexual abuse victims to sue in
170. Id. at 572 (citing PA. CONST. art. I, § 1).
171. See id. at 573.
172. Id.
173. See id. at 574.
174. Id. at 576.
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light of the grand jury's investigation into the Catholic Church.180
Although the Pennsylvania Senate had not yet approved the
amended bill,181 defense lawyers argued that this statutory change
by the Pennsylvania House of Representatives was an achievement
within the grand jury's powers and no other action was neces-
sary.1 82 Essentially, these lawyers claimed, accepting the redacted
report as final was the best-case scenario for their clients.1 83
The Attorney General, however, argued that due process is built
into the state's grand jury system, and changing its role could open
Pennsylvania to further abuse from powerful institutions.1 84 One
new argument posited by the representatives of the Attorney Gen-
eral's Office suggested reconvening the grand jury that investigated
the Catholic Church and allowing those named in the report to tes-
tify under oath about the allegations against them.185 When asked
why his office could not accept the redacted report as final, Ronald
Eisenberg, senior appellate counsel for the Attorney General, stated
that accepting the redacted report could detrimentally impact fu-
ture grand jury reports.1
8
After the September 26, 2018 oral arguments, the Pennsylvania
Supreme Court made its final decision on the matter on December
3, 2018 in In re Fortieth Statewide Investigating Grand Jury, writ-
ten by Justice Todd.187 The court heard additional arguments on
December 3 from both the Commonwealth and the petitioner
priests before ultimately deciding to leave redacted the grand jury's
report. 188
Counsel for the accused priests demanded the application of a
three-part test derived from the United States Supreme Court in
Mathews v. Eldridge.89 The test was created to establish the
amount of process due in a particular case by considering: "(1) the
private interest affected by the governmental action; (2) the risk of
an erroneous deprivation together with the value of additional or
180. WNEP Web Staff & Sarah Buynovsky, PA Lawmakers Vote to Amend Bill on Statute
of Limitations for Sex Abuse Victims, WNEP (Sept. 24, 2018, 3:08 PM), https://wnep.com/
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substitute safeguards; and (3) the state interest involved, including
the administrative burden the additional or substitute procedural
requirements would impose on the state."190  Petitioners argued
that their interest in defending their own reputations was high and
worthy of procedural protection against harm, that the risk of error
was essentially certain, that the administrative burden for increas-
ing due process rights was negligible, and that petitioners deserved
the chance to present rebuttal evidence to the grand jury and su-
pervising judge.191 They also asserted that the critical stage for
someone accused of crimes but not charged begins when the grand
jury receives and reviews evidence.1 92 Just as someone formally
charged is entitled to due process rights at the critical stages of a
criminal trial, the priests demanded the same protections during
the grand jury's investigation.1 93 This due process, petitioners al-
leged, involved the right to appear before the supervising judge to
challenge evidence and cross-examine witnesses, and to appear be-
fore the grand jury to rebut allegations.
1 94
In response, the Commonwealth argued for calling back the re-
cently dismissed grand jury or empaneling a new one to hear testi-
mony from the petitioners.195 However, it maintained that the su-
pervising judge's role should not outweigh that of the grand ju-
rors.1 96 Allowing the judge to assume the role of a fact-finder would
provide greater authority to that position than the statute per-
mits.1 97 Rather, the Commonwealth asserted that the judge should
remain as the arbiter of whether the report has satisfied the pre-
ponderance of the evidence standard.198 Only after petitioners pre-
sented evidence and the judge determined that the report satisfied
its standard would the grand jury publicize the priests' names.1 99
The court's primary reason for leaving the redacted report as fi-
nal was because the grand jury's duties were statutorily created in
the Investigating Grand Jury Act, and challenging those duties
would be an improper usurpation of the legislature.200 The court
190. Id. (quoting Bundy v. Wetzel, 184 A.3d 551,557 (Pa. 2018)). In Bundy, the Pennsyl-
vania Supreme Court utilized the framework set forth in Mathews v. Eldridge. See Bundy,
184 A.3d at 557.
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192. Id. at 718.
193. Id.
194. Id.
195. Id. at 719.
196. See id. at 719-20.
197. See id. at 720.
198. Id.
199. Id.
200. Id. at 721.
320 Vol. 58
Grand Jury Under Fire
stated, "our Court may not usurp the province of the legislature by
rewriting the Act to add hearing and evidentiary requirements that
grand juries, supervising judges, and parties must follow... as that
is not our proper role under our constitutionally established tripar-
tite form of governance." 20 1 Recalling the grand jury, as the Com-
monwealth suggested, and allowing the supervising judge to make
factual findings, as recommended by petitioners, are both outside
the scope of statutory authority on grand jury matters.202 The court
concluded that it simply does not possess the authority to order
such changes.203 Therefore, the "only remaining option available"
was the redaction of names from the grand jury report.
204
III. ANALYSIS AND RECOMMENDATIONS
Pennsylvania's grand jury is unique among state grand jury sys-
tems throughout the country. Its investigative function allows crit-
icism of people believed to have committed crimes without requiring
a formal indictment.205 Naturally, reputational issues have arisen
as a result. This paper's recommendation for the debate over the
grand jury's function is aimed at safeguarding reputational due pro-
cess rights for those accused, while also allowing the grand jury to
inform the public of ongoing criminal issues within the state.
Because Pennsylvania courts are unwilling to overstep their
bounds and amend grand jury functions,2° the Pennsylvania legis-
lature must take action by adjusting the statutory language of the
Investigating Grand Jury Act. Changing the outcome of the grand
jury report condemning Catholic priests is no longer an option. The
Pennsylvania Supreme Court made its final decision on the report's
status.207 These recommendations, however, are meant to help
avoid additional debate over this topic and to ensure fair procedure
for both sides in all future grand jury reports. The primary recom-
mendation offered is that those named in a grand jury report, who
will be criticized but not formally indicted, must be given a chance
to appear before the grand jury to present a defense. The grand
jury must hear the evidence and submit its report to the supervising
judge. Then, the judge may decide, by the preponderance of the
201. Id.
202. Id.
203. Id. at 721-22.
204. Id. at 723.
205. See Thompson, supra note 2.
206. See generally Grand Jury II, 197 A.3d at 721-24.
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evidence standard, which names may remain in such a critical re-
port.
The Pennsylvania Supreme Court has already stated that the two
current procedures in the Investigating Grand Jury Act for protect-
ing accused individuals' reputational and due process rights are in-
adequate.2 8 The first method, allowing the named individuals the
chance to submit a written response,2 9 lacks the weight which in-
person testimony carries. It is not realistic to think that the public,
after reading the name of someone alleged of such reprehensible
behavior in the report, would believe the written response of the
accused. There is a far greater likelihood that the public will con-
demn the individual and believe that he or she committed the al-
leged crime without an actual trial. Offering the chance to remove
names from the report before its release by allowing rebuttal testi-
mony before the grand jury is the best procedural safeguard against
unconstitutionally damaging reputations.
The second method, requiring the supervising judge to determine
by a preponderance of the evidence that the report is based on facts,
also lacks due process protection.210 Because the preponderance of
the evidence standard is better suited in adversarial proceedings,
where both sides may present evidence, its use here is unjust ac-
cording to the court because only the Commonwealth offers evi-
dence and witness testimony.21' Allowing those accused in reports
the chance to appear and present their own evidence, however,
would amend this issue. The proceeding would become adjudicative
in nature and the preponderance of the evidence standard would be
appropriate. However, allowing the presentation of rebuttal evi-
dence before grand juries must be limited to those accused in grand
jury reports. It is crucial for the legislature to distinguish within
the statute that the accused can testify before the grand jury only
when a report, and not an indictment or presentment, is offered.
Those indicted of crimes are formally charged and will have a
chance to appear in court and present their own defenses. People
accused in reports, however, have no such opportunity. Extending
the chance to testify within all grand jury proceedings would place
an improper burden and delay on the grand jury's functions. There-
fore, the grand jury must first decide if a report is necessary and
then must offer a chance for rebuttal to the accused.
208. Id. at 715-16.
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210. Id. at 715-16.
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IV. CONCLUSION
This recommendation is not meant to protect priests who sex-
ually abuse young children. Those truly guilty of such a crime
should be punished through formal prosecution or should be pub-
licly reprimanded by grand jury reports if the statute of limitations
has expired. However, this article's recommendation is meant to
emphasize the goal of overall fairness in these proceedings. Some
people accused of crimes could successfully clear their names before
a grand jury, if they are given the chance. The Pennsylvania Con-
stitution considers one's right to reputation as important as one's
right to speak freely and assuring that no reputational harms ensue
without due process is crucial to maintaining the integrity of that
right. Setting forth this policy in the future would favor both sides:
the Commonwealth could release a full, unredacted report publiciz-
ing those guilty of the alleged crimes, and petitioners would have
the chance to challenge the evidence and remove the names that
are wrongfully accused before the official release. A compromise
that both ensures due process protection and punishes reprehensi-
ble behavior is the most efficient way for a Pennsylvania investigat-
ing grand jury to serve the citizens of its state.
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